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EDITORIAL NOTES. 


The Federal Government has now had complete control over the 
railroads of this country for a period of seven months. The first 
official report on the situation has been made by the Director-General, 
Mr. McAdoo, and is most interesting reading. That the results have 
been perfect as to all parties interested we do not believe. The public, 
which must pay fifty per cent. more for transportation, and which has 
found various convenient lines of travel practically shut out for them, 
because of changes in routing, diminution of through parlor cars, etc., 
cannot be said to be as well pleased as formerly. That certain matters 
have been greatly improved and great savings affected as to the com- 
bined systems, this report abundantly proves. We do not quite under- 
stand how one man can satisfactorily oversee the Treasury Depart- 
ment at Washington, with its heavy burdens and railroad interests 
which have a track mileage of 397,074 miles, employing 1,700,814 per- 
sons, and consisting of 2,905 separate companies, but apparently Mr. 
McAdoo does succeed, no doubt with competent assistants, in getting 
over the fields of survey and securing such results as he thinks in the 
public interest. As to the reductions in expenses, the report shows 
that salaries in officials have been cut down by $4,614,889 per annum, 
and in legal counsel by about $1,500,000. These figures, however, are 
clearly small as compared with the increase of wages to men who are 
not officers. This increase is not stated in the report, but some news- 
paper writers have put it as high as $100,000,000. As in the case of 
shipyard, munition, etc., workers, the Government has made wages 
too high, we think, for the permanent good of labor, and for the future 
welfare of the country. We cannot speak so positively of the increase 
in the wages of railroad workers, but we do know that men are called 
to do various kinds of manual employment at most extravagant rates, 
earning far more than they are worth. With the conclusion of the 
War there will be great difficulties in the way of adjusting wages to a 
proper scale in every kind of labor. The report indicates that the coal 
operators of the railroads are on a far better basis than before the lines 
were taken over by the Government; that a fixed and equitable sys- 
tem of compensation for injured employés and of pensions for the 
superannuated has been arranged, and that women are being trained 
in schools to become ticket-sellers and will receive for the same class 
of work the same wages as men. 
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The protection of the public from dishonest lawyers goes on apace 
in some of the States, but little is heard of it in others. In New Jer- 
sey more lawyers have been disbarred for dishonest practices during 
the past three years than in any preceding ten years, and for this the 
public will be thankful. More complaints ought to be made, how- 
ever, to the revoking authority than are made, and it will be well if 
in some case our Supreme Court should make as explicit a declaration 
of what constitutes a proper cause for disbarment as Judge Works, of 
the California Court of Appeals, made in the case of Re-Shepard (170 
Pac. Rep. 442). In this case Shepard had been disbarred for gross 
unprofessional conduct, and he sought to be readmitted to practice on 
the ground that he had already suffered enough for his offense. The 
Judge accordingly said: 

“In one or two of the affidavits in the record the statement is 
made that the petitioner has been punished enough, as if a disbarment 
were punitive in character. It is not. The removal of an attorney’s 
name from the rolls of the profession is a measure protective in char- 
acter; in a certain sense protective of the profession, but in a higher 
sense protective of the public, which finds it necessary to resort to the 
services of lawyers. No one not a lawyer can fully realize the oppor- 
tunities for undiscovered peculation, graft, and embezzlement which 
are afforded the practitioner at the bar. No one not a lawyer can so 
well understand the degree to which the public is entitled to protec- 
tion from dishonesty in the profession. When a member of the pro- 
fession has been found lacking in the requisites which go to make 
him a helper to his clients, and has been discovered to possess aims, 
views and purposes which indicate a moral obliquity in him, and which 
might make his clients his victims, it is well that he were removed 
from the possibility of doing them harm. When he has been once 
disbarred, a mistaken charity should not restore him to his position. 
That restoration should only come when he has lived long enough 
after his disbarment in honorable intercourse with his fellow citizens 
to demonstrate that he is both tried and true.” 

The same principles properly hold true in the case of a complaint 
looking for disbarment. What one may suffer from disbarment is not 
to be put in the same scales with what the public must suffer when a 
dishonest man is exercising his profession. If a lawyer is not honest 
with his clients, but possesses “aims, views and purposes which indi- 
cate a moral obliquity,” the sooner fle is dispossessed of his parchment 
the better. We are glad to note in this connection that hereafter more 
attention is to be paid in this State to the moral qualifications of appli- 
cants for admission to the Bar than heretofore. 





A case which is somewhat unusual, perhaps, but which might 
often be repeated as to the facts, is that of Krebs v. Rubsam, et al. 
decided in the Supreme Court in June, the opinion being delivered 
by Mr. Justice Parker. It was a negligence case. The owners of 3 
three-family house in Newark were the defendants, and, as the buil¢ 
ing came within the provisions of the Tenement-house Act (C. 5 
5323), the owners were obliged to keep a light burning in the hall 
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ways near the stairs upon each floor between sunset and 10 P. M. 
This they did, but it happened that an unauthorized person had 
extinguished the light before 10 o’clock, and an occupant of one of 
the floors, while descending the stairs before 10 in the dark, fell 
down the stairs and sustained injuries from which he died. The 
suit was to recover damages and was brought by the administratrix 
of deceased. Justice Parker said that “any claim that they were 
negligent must rest on the proposition that after the light was turned 
out, they should, in the exercise of ordinary care, have discovered 
this and relit it, not merely before 10 o’clock, but before Krebs went 
down stairs. Ordinarily this is a jury question, but this case falls 
within the class of cases where by reason of undisputed facts and 
an interval of time between the creation of the danger and the acci- 
dent, so short that men cannot reasonably draw different inferences 
from the testimony, negligence has been held as a Court ques- 
tion to be nonexistent. Assuming, therefore, that the absence of light 
caused the fall, and the fall caused the death, there was nothing to 
require the submission to the jury of the question whether the defend- 
ants were negligent in not relighting the light prior to Krebs’ depar- 
ture from the Ruder apartment.” The trial court, therefore, properly 
directed the verdict for the defendants, and so the judgment was 
affirmed. Various authorities were quoted. 





The older members of the Bar can all remember the time when 
anybody could act as a lawyer for another in the Small Cause Court. 
We recall distinctly how, in a certain county in this State, a real back- 
woodsman, who had a rather shrill voice, red face and a startling 
want of education, used to frequent the Justice of the Peace offices 
and appear as “attorney” for persons who brought malicious suits, 
or who defended proper suits against themselves without even 
the shadow of a legal defense. A stenographic report of some of 
the doings before Justices when this man prosecuted or defended 
would make in these days curious reading. for many a half haur. 
But it is evident from the perusal of an article in the July-August 
number of the “American Law Review” that New Jersey instances 
of unlicensed shysters acting in the lower Courts have been outdone 
in the case of a man in the State of Texas who was a “champion 
litigant” for some twenty years. We have not room here to set forth 
his career, which is well described in fourteen pages in the “Review,” 
but the “cheek” of this litigant appears in the following paragraph 
from the account: “At various times he had sued the Chief Justice 
and all the Judges of the Supreme Court of Texas; the Chief Judges 
and all the Judges of the Intermediate Court of Civil Appeals of Dallas 
District; the Judge of the United States District Court at Dallas; 
all the trial Judges of Dallas county and several Judges of adjoining 
counties; all the District Court clerks and sheriffs of Dallas county,” 
etc., etc. But this line of action is only one phase of the most extra- 
ordinary series of litigations that, probably, has ever appeared in 
print. 
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The law has long been settled that an attorney who investigates 
and certifies to the title to real estate must make a proper examina- 
tion of the records and report all facts concerning the same to be 
found on the records. Not to do so, and if his client 1s injured thereby, 
he is negligent and damages may be recovered. In applying this 
principle in the case of Jacobson v. Peterson, decided by the Supreme 
Court in June, Mr. Justice Trenchard said, as to the measure of 
damages: ‘The question arises, What was the measure of damages? 
Where, as here, an attorney negligently omits to report the fact of 
a judgment, which is a lien upon real estate the title of which he was 
employed to investigate, and his client purchases such real estate in 
reliance upon such report and without knowledge of such judgment, 
the measure of damages is the amount his client is caused to pay 
out to remove the lien of such judgment. But it appeared that the 
plaintiff subsequently sold the real estate for a sum in excess of its 
total cost to him, including the discharge of the judgment, and the 
trial judge considered that this justified the award of nominal dam- 
ages only. Not so. The measure of damages was not affected by the 
sale. It will not do to say that in order for a client to recover for 
such negligence he must either sell the property at a loss or not sell 
it at all. He was entitled to all the profit he would have made by 
the transaction if the title had been as represented.” 





Elsewhere we publish an oral opinion by Chief Justice Gum- 
mere in the case of City of Bayonne v. Garven (Mayor). This mat- 
ter, which may not yet be concluded in all aspects, has been an 
interesting one to the city of Bayonne from the beginning. The city, 
through its Commission Board, contracted for a water plant of the 
New York & New Jersey Water Company in order to secure a 
good and sufficient quantity of pure water. Objectors began recall 
proceedings against the Commissioners who had voted for the con- 
tract, but the Supreme Court decided against the legality of the pro- 
ceedings because of fraud. Then actions were brought against the 
city to prevent the purchase, one kind being in the nature of certiorari 
writs and another an application to the Court of Chancery for an 
injunction. Next an application was made for a writ of mandamus 
to compel the city clerk to bring on a referendum election under the 
latest Home Rule Act; following which the Supreme Court opened 
one of the cases on certiorari to let it? new testimony and a re-argu- 
ment, after which Mr. Justice Parker denied the certiorari. It was 
then up to Mayor Garvin to sign the contract, and this he refused 
to do. A writ of mandamus being sought to compel the Mayor to 
sign the contract, the result was the decision of the Chief Justice 
printed on another page allowinga peremptory mandamus. Since 
this writ the Mayor signed the contract, and then a new bill was filed 
in Chancery seeking to restrain the city from proceedings under the 
contract. Vice-Chancellor Lane also gave an order to show cause 
why an injunction should not issue, and, after the return and an 
argument on the matter he refused the injunction sought and dissolv- 
ing his temporary restraining order. The suit in Chancery remains. 
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VICE-CHANCELLOR HOWELL’'S JOURNAL ANECDOTES. 


The Newark “Sunday Call” of August 4 published interesting 
extracts from a journal kept by the late Vice-Chancellor James E. 
Howell, some of which are well worth reading by lawyers who may 
not have seen that publication. The extracts consisted of anecdotes 
about members of the Bench and Bar in New Jersey, and of others 
connected with the Courts. We quote the following, beginning with 
an anecdote of former Chancellor Zabriskie, of whom the journal said: 

“Inasmuch as he was a man of positive views and knew that he 
was always right, he did not relish reversals. One day he had just 
finished reading an opinion of the Court of Appeals in which one of 
his pet decrees had been destroyed and was smarting under the lash. 
A young gentleman called with a letter of introduction from a rather 
prominent solicitor. The following colloquy is said to have taken 
place between them: 


Senaene (gruffly)—“Well, young gentleman, what do you 
want ?” 

Young Gentleman (timorously)—“I would like to be appointed 
a Master in Chancery and Mr. (the writer of the letter) thought 
that you would appoint me.” 

Chancellor (savagely)—‘“Do you know what the duties of a Mas- 
ter are?” (Then suddenly relenting): “They are to advise the Chan- 
cellor in cases of doubt and difficulty. Do you think you are com- 
petent to do that?” 

Y. G—“No, sir, but I want the appointment in order that I may 
take acknowledgments.” 

C.—“Oh! I can’t do that. I can not appoint masters merely to 
take acknowledgments. Why, the Judges of the Supreme Court can 
do that. I would like to appoint you a Judge of the Supreme Court.” 





Another story is on Vice-Chancellor Van Fleet, who exercised 
the reversed jurist’s traditional privilege of “cussing the Court” in 
more vigorous terms. 

“Vice-Chancellor Van Fleet did not like reversals any better than 
did Zabriskie. I was in conversation with him one day shortly after 
the Appellate Court had reversed him in DeHart v. Condit. The 
Court had come in for a fair share of mild abuse from both of us. Van 
Fleet said, among other things, that there were three dangerous men 
in the Court of Appeals—Blank, because he was an innate scoundrel ; 
Blank, because he didn’t know anything, and Blank, because he knew 
too much.” 

“The case of Stephens & Condit Transportation Company against 
Tuckerman was the subject of at least one good joke. The report 
shows that it was argued in the Court of Errors by Cortland Parker, 
on the one side, and Thomas N. McCarter on the other. The point of 
the jest lies in the fact that McCarter was very stout and Parker quite 
bald. It was shown in the case that the transportation company 
loaded a barge with hay for some point on the Hudson river, and after 
her hold had been filled up with this comparatively light article of 
commerce they piled 200 tons of pig iron on the deck, and then started 
the top heavy vessel under the convoy of a tug boat up the Hudson. 
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She went along all right until she reached the Tappan Zee. There a 
heavy storm arose, which overturned the barge, and Tuckerman’s pig 
iron went to the bottom. The defendant was charged with negligence 
and pleaded the ‘act of God’ as an excuse. 

“Shortly after the trial—or perhaps after the final argument—the 
opposing counsel met at a wedding. Parker approached McCarter 
and, pointing to his protruding abdomen, said: ‘You seem to have your 
iron in your hold to-day.’ ‘Yes,’ said McCarter, looking at Parker’s 
bald head, ‘but you haven't much hay on your upper deck.’ ” 


“There was in the forties a justice of the peace in South Jersey, I 
think in Camden, named Emmell, who was a character, as the phrase 
goes, and of whom many good stories are told. He belonged to that 
sect of religionists known as Hickory Quakers, and was noted for his 
adherence to his own ideas. George M. Robeson told me these two 
stories about him. George was employed in his young days to defend 
an action brought in Justice Emmell’s court. He appeared, and at the 
close of the plaintiff’s case, every inch of which had been stubbornly 
fought, George made fourteen motions to non-suit, the last one of 
which he thought had a real foundation. After argument, the Squire 
said, by way of decision: ‘I believe thee is right, George, but thee have 
been so ornery all day 1 am going to decide against thee.’ 

“Robeson was once in his Court with John L. N. Stratton on the 
other side. After the trial the justice reserved his decision and Strat- 
ton, knowing the influence which prevailed with the old man, went to 
visit about the case. He fancied he had turned the current of judicial 
thought in his direction and started to go away when the old man 
said: ‘I’d like to decide the case in thy favor, but the fact is I was 
spoken to by the other side first.’” 


“George Wood, of Somerset county, was probably the ablest law- 
yer that New Jersey has produced. In his day he was reckoned the 
equal of Webster and Mason. It is related that Mr. Webster was once 
retained to argue a case before the United States Circuit at Trenton. 
and on the day appointed he went with his clients to the court. There 
he found Mr. Wood retained on the other side already in the court- 
room. After a hearty greeting, for they were already acquainted and 
had frequently met on opposite sides of various causes, Mr. Wood sat 
down and assumed a musing attitude. After a short time Mr. Web- 
ster’s client ventured to ask who that sleepy-looking individual at the 
next table was. Mr. Webster said; ‘If he’s asleep, don’t for God’s 
sake wake him. That’s George Wood.’” 


“Judge Andrew Kirkpatrick, of the United States District Court 
was married twice, and there were several children of the second mart- 
Tiage. When the second child was born Halsey Barrett asked the 
Judge whether it was a boy or a girl and what name had been given 
to it. He said that he proposed to call it No. 2, Series B; a nomen- 
clature which the Judge had evidently derived from his rather intr 
mate knowledge of the bonding operations of great railways. 


“A story is told by Gilbert Collins in the trial of an equity case 
before Vice-Chancellor Pitney. Collins was examining a stupid wit- 
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ness who knew the whole transaction required to be proved. Collins 
had coached him somewhat, because he knew of his stupidity, and 
when he put him on the stand he proceeded very carefully in order 
that he might not disturb the witness’ equilibrium. He led him along 
until he came to the crucial question. When he put it the witness 
flew the track and didn’t answer as he was expected to. Collins was 
very much annoyed, and he started with him again and took him by 
easy gradations up to the special point that he desired to prove, and 
the witness again flew the track. Vice-Chancellor Pitney by this time 
had become very much interested. He saw what Collins was trying 
to do and made a suggestion or two to help Collins out, but naught 
would do. Collins began with the witness again and led him up to 
the point a third time and again he flew the track, whereupon Collins 
turned around with his back to the Court and said: ‘ such a wit- 
ness.’ And then, realizing that he was guilty of contempt of court 
for such an unusual and violent expression, he proceeded to apologize 
to Vice-Chancellor Pitney, who said: ‘Mr. Collins, the Court will 
— because you have merely expressed what the Court had in 
mind. 


“Benjamin F. Lee, formerly clerk of the Supreme Court, told me 
this story about him. When Mr. Lee’s father died, Mr. Lee came 
into a patrimony of greater or less amount, and he, too, being some- 
what thrifty, determined to take advantage of the superior knowledge 
of Dr. Wales, a lay Judge of the Court of Errors and Appeals, so he 
applied to the doctor for some advice about investments. Arriving 
at the doctor’s office one morning, he said: ‘Doctor, you know my 
father has died and left me some money, and I thought I would come 
around and talk with you about investing it.’ ‘Benny, how much have 
you got?’ asked the doctor. Mr. Lee told him, and then the doctor 
thought a while and said: ‘Benny, the legal rate of interest is 7 per 
cent. You can’t do much better than that. After you have ascer- 
tained how much money you shall need in your business, convert all 
the rest of your property into cash and loan it on bond and mortgage 
at 7 per cent. You will be able to make enough money out of your 
business to furnish you with a living, so that you will not be obliged 
to use any of the interest and income of your investments, and you 
will probably be able to add somewhat to your capital out of the 
profits of your business. Do this, and don’t spend a cent of your 
income; don’t think of anything except this pile of money; add to 
it whenever you get an opportunity; think of nothing but saving, 
and by the time you are 70 years of age you will be worth about 
$750,000 and you will be as mean as hell.’” 


The journal contains several stories of Judge Andrew Kirk- 
patrick, in addition to the one quoted above. Here is one: 

“When Kirkpatrick was Common Pleas Judge in Essex he had a 
very severe attack of gout, and was obliged to be taken to Court 
and from Court home again in a carriage, because he couldn’t walk. 
Hobbling out of the Market street side of the Courthouse one day, 
he met a friend, who asked him what was the matter The Judge 
said: ‘I’ve got the gout.’ Immediately his friend replied: ‘I know 
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something that is good for that. You stop at the drug store down 
here at the corner and get so much of this, that and the other thing; 
make a lotion of them, and tonight when you go to bed bathe your 
foot with that lotion; make it hot and rub it in hard.’ The Judge 
said, in his squeaky voice: ‘Rub it in! My God, I don’t dare look 
at it.’” 


One of the stories concerns the father of former Secretary of 
War Garrison. 

“The father of Mr. Justice Charles G. Garrison, of the Supreme 
Court, and Lindley M. Garrison, was an Episcopal clergyman. For 
many years he had charge of a church in Camden, and Abraham 
Browning, a noted lawyer of Camden county, was one of his parish- 
ioners. Mr. Browning was not an assiduous attendant at church, 
and it was really a surprise to Mr. Garrison to find one morning as 
he went to his pulpit that Mr. Browning was occupying a front seat. 
He read the parable of the unjust steward and took his text from it. 

“At the close of the service the clergyman hurried down to 
greet Mr. Browning, and caught him as he was emerging from his 
pew, and after a few preliminary words he said: ‘Mr. Browning, how 
did you like the sermon?’ Mr. Browning said that he didn’t hear it. 
Mr. Garrison replied that it seemed strange, because he seemed to 
be paying close attention to it. ‘No, Mr. Browning said. ‘When 
you announced your text I began to consider what I would do in case 


the unjust steward was in my employ. Two methods suggested 
themselves to me; one was whether I could bring an ordinary com- 
mon law action of assumpsit and take an accounting before a jury, or 
whether I would be driven to a bill in Chancery to compel him to 


make discovery.’ ” 

The journal contains various anecdotes of Vice-Chancellor Pit- 
ney, this being one: 

“Vice-Chancellor Pitney and Jehiel G. Shipman, of Belvidere, 
were great friends, and when Pitney was at the Bar they were often 
opposed to each other. After Pitney became a Judge, Shipman ap- 
peared before him to argue a case. The argument was had in Pitney’s 
library and no one was present except the two lawyers and the Judge. 
Shipman undertook to convince the Vice-Chancellor of the applica- 
bility of a question of law to the facts in the particular case. And, 
according to the view of the Vice-Chancellor he was entirely wrong. 
He stood it as long as he could and then*broke out with this opinion: 
‘Now, see here, Ship, you know that’s all rot.’” 


Another story concerns Chancellor Magie and Judge Henry 
Huston, of the Court of Common Pleas of Sussex. 

“When Judge William J. Magie was first appointed a justice of 
the Supreme Court he was, as in fact he always has been, scrupulously 
careful of his personal appearance. Among other things he had sub- 
jected himself to some criticism for the manner in which he combed 
his hair. He parted it in the middle. One of his first terms, if not his 
very first, was held in Sussex. There he made the acquaintance of 
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Judge Henry Huston, of Common Pleas fame, who affected a certain 
bluntness of speech which passed current for an obtrusive honesty. 

“Huston was accustomed to sit with his feet on the bench in 
front of him, and to eject volumes of tobacco juice over the ends of his 
toes into the bar below. This feature Magie did not admire and the 
two eyed each other with considerable curiosity, for Huston thought 
Magie a ‘dude’ and he was not impressed with Magie’s method of 
trying his first case. 

“But when he came to charge the jury Huston discovered Magie’s 
quality and at the end of the charge he grasped him by the hand and 
said: ‘Judge, you are the first man I ever saw who parted his hair in 
the middle who was not a fool.’ ” 





ABSTRACTS OF RECENT N. J. PUBLIC UTILITY DECISIONS. 


In Re Wrightstown Water, Electric Light & Power Co., etc. 
The corporation named applied for approval of an agreement for the 
sale of property to the Wrightstown Utilities Corporation; the latter 
named corporation applied for the approval of the sale of certain of 
the equipment to the Hanover Water Company; and the Hanover 
Water Company applied for approval of the issue of $10,000 of first 
mortgage six per cent. bonds and $15,000 of capital stock. The mat- 
ters named were heard together. After reciting the facts and values 
of plants the Board approved the sale of the property, rights and fran- 
chises for $2,000, as per the first named application; also the sale of 
the property, rights and franchises of the Wrightstown Utilities Cor- 
poration to the Hanover Water Company for $2,500, on certain condi- 
tions; and also the sale by the latter named company of $8,000 of its 
capital stock, on conditions, and of $10,000 of ten-year, six per cent. 
bonds, to be issued at not less than 90 per cent.; and that all findings 
must be taken together. Also that the Hanover Water Company shall 
make provision to amortize the bond discount actually suffered by 
an annual appropriation equal to 10 per cent. of the total discount 
suffered. Report dated July 16, 1918. Mr. Ward Kromer for the 
Wrightstown Utilities Corporation, and also for the Hanover Water 
Company. 


In Re Pleasantville Heat, Light & Power Co. Application made 
to sell two certain lots of land, with buildings, at Pleasantville, to the 
Atlantic City Suburban Gas and Fuel Co. The Atlantic City Com- 
pany in 1908 leased its property, rights and franchises for 99 years to 
the Pleasantville Company, but on Jan. 1, 1918, the lease was sur- 
rendered to the Atlantic City Company, which is operating the prop- 
erty. The Pleasantville concern, to increase its output of gas, had 
purchased a tract of land and erected buildings thereon, etc. ; also had 
purchased a lot in Pleasantville and put up an office building, and both 
properties were in present use by the Atlantic City Company. These 
extensions cost $36,648, and were mortgaged for $6,000. Expert ap- 
praisals are given in the report, which finds: “Inasmuch as the peti- 
tion asks that the sale be approved at the figure of $36,648 for the iden- 
tical property, which is substantially 41 per cent. in excess of its 





266 THE NEW JERSEY LAW JOURNAL. 


values, the Board will uphold its approval of the proposed sale on the 
ground that it does not find $36,648 to be the fair value.” The peti- 
tion was dismissed, but, if the applying Company requested it, the 
Board said it would approve of a sale for $26,000, provided the accrued 
rental of $6,250 due by the Pleasantville Company shall be paid or 
allowed as a credit on the purchase price at the time of passing title. 
Report dated July 24, 1918. Mr. Joseph Thompson for Petitioner. 
Mr. Grover C. Richman for the Board. 


William Winans v. Monmouth County Water Co. Complaint 
filed to effect that a rule of the Water Company was unreasonable and 
against public policy. The rule was: “All agreements covering water 
supply shall expire on the first day of July next succeeding the date 
of said contract or agreement, but all agreements shall continue in 
force from year to year after the expiration of that date, unless thirty 
days’ notice, in writing, is given by either party of a desire to terminate 
the contract on next succeeding first day of July; provided, that 
nothing herein shall be construed to prevent the making of contracts 
for extension of service or other special conditions.” No testimony 
was taken at the hearing, there being no dispute over the facts sub- 
mitted. Petitioner owned a dwelling in West Asbury Park, to which 
the Water Co. furnished water. Complainant’s property was donated 
by him, and occupied as a hospital. It was occupied on the first day 
of July, 1917, and became vacant sometime between the sixth and 
fifteenth. After it became vacant and before August Ist, Mr. Winans 
went to the office of the Water Company to pay his bill, and ordered 
the company to discontinue the service. The bill rendered to him was 
for three months’ minimum charge in advance, from July 1st to Octo- 
ber Ist. He was willing to pay the bill rendered but was told that such 
payment would not settle his water charges for the then current year, 
and that he would be required to pay the minimum charge, in ad- 
vance, at the beginning of each quarter for the balance of the year 
ending July 1st, 1918. The Board held that “a rule requiring some 
notice and fixing a positive date, on or before which stated time, the 
customer shall give notice to the company for the discontinuance of 
service, is reasonable. The date so fixed, to be fair and reasonable, 
must consider the varied local conditions of the community served, 
whether it be a summer or winter resort, or a locality requiring prac- 
tically a uniform service throughout the year. In Asbury Park and 
vicinity a large number of cottages are rented only during the summer 
season and remain vacant the remainder of the year. This class of 
property is mostly rented in the month of June; so a strict enforce- 
ment of the company’s rule compels the house owner to pay an annual 
water rental or notify the water company to discontinue service he 
may require before he has knowledge of an actual tenant. This is an 
unfair advantage and the practice should be discontinued. . . . - 

“That the Company should have notice at least by July 1st seems 
to be reasonable. We do not, however, believe that notice to discon- 
tinue on July 1st is necessary to be given thirty days before July 1st. 
The practice of the Company seemed to be that notice on or about 
July 1st was sufficient. The Company admits that in practice they 
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usually accept a notice about July Ist and even to the middle of 
July. The insistment of the complainant, however, that he should 
be permitted to give notice of discontinuance, and be obliged to pay 
only for the ensuing quarter after notice, is not reasonable. The 
Water Company, particularly in a seasonal resort in fairness to the 
‘all year consumers’ is entitled to adjust its revenues to stabilize 
business that should be ascertained in advance; otherwise, if the 
facilities were afforded to consumers for uncertain periods of less 
than a year, the revenues of the Company would be uncertain and 
would consequently place upon ‘all year consumers’ an additional 
burden perhaps of higher rates. We, therefore, conclude that the 
rule in its present form is unreasonable. A rule should be adopted 
by the Water Company and filed with this Board requiring notice 
of discontinuance from the consumers to be made in writing to the 
Company on or before July 1st of each year.” Report dated July 30, 
1918. Mr. Leon R. Taylor for Complainant. Mr. W. H. Roth for 
Respondent. 


In Re Penna. R. R. Co. Application was made by the Penna. R. 
R. Co. for permission to change the location of Runyon Station, 
located 5.6 miles south of South Amboy on the Amboy Division. The 
station building is a shed, used only on Saturdays for selling tickets, 
and the petition was for a relocation 2,833 feet north of the present 
location in the vicinity of a large ammunition plant, for the accommo- 
dation of whose employés the change was principally desired. Peti- 
tion granted for at least during period of the war. Report dated July 
30,1918. Mr. R. V. M. Burke for Petitioner. 


In Re Morris County Traction Co. Two petitions were filed by 
the Township of Union against the Morris County Traction Co, The 
first asked for a re-establishment of the schedule maintained by the 
Company prior to the change permitted by the Board by order of 
January 26, 1918. The second asked that the Company be required 
to furnish improved service and more frequent headway. Witnesses 
were called, and it was established that the Company was not render- 
ing the service it owes the community. The Board recommended an 
augmentation of service, which was put into effect and is detailed in 
the report. The Board now recommends the operation of certain two 
cars, the operation of one larger type car, and that passengers be 
not allowed to occupy the front platform of cars. Report dated July 
30,1918. Mr. J. K. English for the Township of Union. Mr. Elmer 
King for Morris Co. Traction Co. 


In Re Point Pleasant Water Works Co. A resident of the 
Borough of Point Pleasant alleged in her petition that in 1914 the 
defendant Company installed a meter in her premises for which 
she contracted to pay the charges, and did pay the same, and also 
an advance charge for water, but that the Company had refused to 
accept the contract payment for the use of the water. In the mean- 
time the water was shut off. The report goes into the particulars 
of both sides of the controversy, and decides that the Board has no 
jurisdiction to settle and adjust claims between utilities and patrons, 
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and that, as a valid dispute as to the amount due from the peitioner 
of the Company exists, it concludes that service should be continued 
pending the proper determination of the controversy by a Court of 
competent jurisdiction. Report dated July 30, 1918. Mr. Horace L. 
Allen for Petitioner. Mr. L. C. Ritchie and Mr. Joseph Mayer for 
Respondent. 


In Re Jones vy. Cumberland County Glass Co. The defendant 
Company refused to serve complainant with gas on his premises in 
Millville. Complainant had built a house and made application for 
service when he broke ground in September, 1916. The Company 
claimed that, owing to war conditions, and because its rate for gas 
sold in Millville was less than cost, it should not be required to make 
any extensions. The Board holds that there is no merit in the objec- 
tion; that the desired extension is reasonable and practicable, and if 
complainant will file with the Company a written guarantee assuring 
it of an annual return of $25 for a period of five years, an order will 
issue requiring the extension; and that the financial condition of the 
Company reasonably warrants the expenditure required. Report 
dated Aug. 6, 1918. Mr. C. S. Jones for himself. Mr. Walter Wood 
and Mr. S. J. Franklin for the Company. 


In Re Commonwealth Water Co. Application of the Common- 
wealth Water Co. for the approval of an issue of $99,000 of security, 
to reimburse the Company’s treasury for expenditures heretofore 
made on account of fixed capital up to Dec. 31, 1917, and also for 
expenditures made under two work orders. The Board concluded 
to approve the issue of $42,000 of the Company’s first mortgage 5 per 
cent. certificates of indebtedness and of $10,000 par value of its 
capital stock, both to be issued at par; these with respect to expendi- 
tures heretofore made. With respect to future expenditures of capital 
account it approved the issue of $36,000 of first mortgage 5 per cent. 
certificate of indebtedness and of $9,000 capital stock, both to be issued 
at par. Report dated Aug. 6, 1918. 


In Re Browns Mills Company, etc. Petition filed by Browns 
Mills Company, which owns a tract of land of approximately 500 
acres at Browns Mills, N. J., and operates a hotel thereon, and is 
also engaged in the real estate business, with an electric light busi- 
ness only incidental to the real estate business. Authority asked 
to sell and convey the electric light business, with the appurtenant 
property, for $25,000 of par value, to the Browns Mills Electric Light 
and Power Co., such par value being the entire capital stock to be 
issued by the said Browns Mills Electric Light and Power Co., and 
being about one-half of the alleged value of the property to be con- 
veyed. The latter Company (a second petitioner) asked for authority 
to issue its capital stock of 250 shares of a par value of $100 each; 
to make a mortgage or deed of trust to a trustee to secure a bond 
issue not to exceed $50,000, and at present to issue bonds under such 
mortgage not exceeding $25,000. Subsequent to filing the petition 
both Companies asked leave to withdraw the value of the land under 
water and of four dams from the property proposed to be conveyed. 
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After reciting the facts and evidence the Board concluded to approve 
the sale of the property, franchise and facilities of the Browns Mills 
Co. at a value of $10,000; to approve the issue by the Browns Mills 
Electric Light and Power Co. of $10,000 of capital stock and the 
issue by it of $17,000 par value of bonds. Report dated Aug. 6, 1918. 
Mr. J. H. Tompkins for Petitioner. 





BAYONNE v. GARVEN. 


(N. J. Supreme Court, Aug. 5, 1918). - 
Municipal Water Contract—Exzcess of Appropriation—Pierson Act—Home Rule Act— 
egotiations Preceding Contract— Federal Legislation— Mandamus to Mawr. 

The Mayor and Council of the City of Bayonne and the New 
York & New Jersey Water Company, Relators, against Pierre P. 
Garven, Mayor, etc., defendant. On mandamus. (See Editorial Note). 

Heard at Special Session of the Supreme Court called by the 
Chief Justice. Sitting with him, Swayze and Bergen, J. J. 

GUMMERE, C. J. (Orally at Newark): This matter seems to 
be one of pressing public importance, and it seems advisable that we 
should take it up for consideration at once, if we could, and reach a 
unanimous conclusion, if possible, upon the points which have been 
suggested, and not hold the case until an opportunity was afforded to 
one or the other members of the Court to write a formal opinion. We 
have gone over the various matters argued and raised on the briefs 
and arguments, and we are prepared to announce our decision in rela- 
tion to each one of them, perhaps not in the exact order in which they 
were argued, but practically in the order contained in the brief of 
Judge Collins, as modified by Col. Vickers. 

1. It is stated that the contract is in excess of the appropriation 
made therefor. What is meant by that, as we understand it, is that 
the contract price is in excess of the appropriation. 

We think this contention is without merit. The appropriation 
and the contract price are identical, to the dollar. The argument is 
that the ordinance does not make provision for the incidental expenses 
necessary to make this contract a valid and executed one, binding 
upon both parties. But these incidental expenses are not a part of the 
contract price. The contract price is the consideration paid by a 
vendee for the thing sold. In this case the Water Company sells the 
described property, or offers to sell it, for a certain price. The City 
of Bayonne accepts the offer and agrees to pay that price; and that 
constitutes the contract price. The incidental expenses are no part of 
it. Moreover, this reason attacks not the contract, standing by itself, 
but it attacks the validity of the ordinance which authorizes the mak- 
ing of the contract. The ordinance has already been subjected to the 
scrutiny of this Court, and it has been declared by necessary infer- 
ence to be a valid ordinance. I say “necessary inference,” because this 
Court, after examining the ordinance, and hearing the question raised, 
which went to an attack upon the ordinance, has said that there was 
not reason enough in these contentions to justify the allowance of a 
writ. And that is what I mean by “necessary inference”—a declara- 
tion by this Court that the ordinance is valid, as we think. 











































THE NEW JERSEY LAW JOURNAL. 





270 


2. Then it is said that the contract is in violation of the Pierson 
Act, because, first, it provides that the earliest of the bond issues 
maturing shall become due, not at the expiration of the time stated 
in the Act, which is two years, but at a time which is two years and 
one day after the date of these bonds. We have already stated our 
opinion thereon, and find it is unnecessary to say anything further than 
that the bonds so issued will be valid and within the Act, if dated June 
1, 1918, and payable June 1, 1920. 

3. It is also argued that the Pierson Act has not been complied 
with because, after providing for the payment of sixty bonds in each 
one of thirty-two years, after the first bonds become due, that the 
remainder of the issue do not begin to mature until an interval of some 
thirty-three years thereafter. We do not think that this is a proper 
construction of the contract, or of the ordinance authorizing the con- 
tract. We express our view that these bonds, when they begin to 
mature, will mature under the statute, and that it is so provided in 
the ordinance requirement, which is in accordance with the statutory 
requirements, and that there will be no lapse of thirty-three years or 
any other period between the regular annual maturities of the bonds. 

4. It is said that the contract is in violation of the Home Rule 
Act of 1917, because the vendor company does not come within the 
purview of that act, in not owning the water works. That question 
was expressly passed upon by this Court in the certiorari proceedings. 
We agree with the view expressed by the Court there, but even if we 
did not, we would feel constrained to follow it, as the matter was 
directly involved in that proceeding. 

5. Next it is said that the matters set forth in the ordinance, the 
determinations and declarations, are not based upon fact, but are the 
result of mistake or fraud. 

That question was also presented to this Court upon the cer- 
tiorari proceeding. Perhaps we ought to take the statement of coun- 
sel that the facts in the certiorari case were identical with those now 
before us, and follow that decision. But we find nothing in the case 
to justify the charge of fraud, either against the Water Company of 
against the Mayor’s fellow-Commissioners. On the contrary these 
Commissioners seem to have acted with perfect good faith, after a 
careful investigation of the situation; that they passed this ordinance 
and provided for the making of this contract without any knowledge 
or notice of what are now stated td be fraudulent conditions. It 1s 
said that the Mayor had discovered or had reason to believe that such 
fraudulent conditions existed ; but he expressly states in his testimony 
that he never communicated even his suspicions to any of his brethren 
in the Commission. That being so, it seems impossible to escape the 
conclusion that, so far as the other four Commissioners were con- 
cerned, their conduct was beyond reproach, and that they were acting 
in accordance with their best judgment as to what the interests of 
their people were. 

6. Now, it has also been said that the ordinance does not provide 
for the advertising of the contract, nor does it embody all of the prop- 
erty, rights and privileges which the Water Company, in its origina 
proposal, had agreed to sell. 








7) oh Oe mee me Be oe ee 


Oo 








ierson 
issues 
stated 
rs and 
ed our 


er than 
d June 


ym plied 
in each 
hat the 
of some 

proper 
he con- 
egin to 
rided in 
atutory 
years ot 
> bonds. 
ne Rule 
thin the 
question 
eedings. 
en if we 
tter was 


ince, the 
+ are the 


the cet- 
of coun- 
1ose now 
the case 
npany of 
ry these 
1, after 4 
yrdinance 
nowledge 
ns. It 1s 
that such 
-estimony 
brethren 
scape the 
were con 
ere acting 
terests 0 


ot provide 
the prop: 
's origina 


BAYONNE V. GARVEN. 271 


Our examination of the case leads us to the definite conclusion 
that everything that the Water Company has agreed to sell has been 
made the subject-matter of this contract, but that is quite immaterial, 
because it is not what people agree upon in a preliminary discussion 
which must necessarily be embodied in the contract, but it is what 
they finally agree upon in the contract itself that is important. Every- 
thing said or suggested before the conclusion of a contract goes by the 
board. The Court will not, as a rule, listen to what the negotiations 
were that preceded the making of a contract. This contract is the 
contract which the Water Company offered, and which the municipal- 
ity agreed to accept, and by its ordinance has already accepted, for a 
consideration which at that time appeared to be a fair and reasonable 
one; so that we are not concerned with the question of what went 
before that. 

7. It has been said that this contract is invalid, because it has 
not been approved by the Federal Capital Issue Committee. Clearly 
this is not so. The Federal Legislation does not absolutely pro- 
hibit the making of contracts by corporations, public or private. It 
reserves the Federal right of scrutiny and regulation, but, until the 
contract is made, there is nothing for the Federal Board to look 
at. If, after this contract is signed, the Federal Board refuses to 
approve it, or requests that it be held in abeyance, that does not 
invalidate the contract, and does not justify the Mayor in refusing 
to sign the contract. Our examination of the contract shows that 
such a situation is provided for, and that the status quo is to be 
preserved until the contract is not only signed but performance 
can be done. 

8. It is said that the Mayor is justified in refusing to sign this 
contract, because the “people” of Bayonne have formerly protested 
against it. That does not seem to be the situation in fact, and we 
are inclined to think it would be outside the mark. It is no part of 
our scheme of government that the governing body selected by the 
people should be able to shirk all responsibility and refuse to take 
any important action unless they first submitted the proposed action 
to a vote of the people. 

The Act of 1917, the Home Rule Act, provides that when any 
ordinance is proposed to be passed, involving the expenditure of 
public money, that the Commission, upon the request in writing of 
at least ten per cent. of the owners of property within the munici- 
pality, shall submit to the voters the question whether the ordinance 
shall be adopted or not. We find nothing in this case to suggest that 
this provision was invoked or attempted to be applied. What was 
done, was to follow the provisions of the Walsh Act, which authorized 
a referendum in certain cases upon the petition of fifteen per cent. 
or some other percentage of the voters petitioning therefor. But 
that question also was before the Supreme Court in the mandamus 
proceeding, and they stated that the Home Rule Act, under this pro- 
vision, had superseded the Walsh Act; and that decision we consider 
ourselves bound to accept, unless it was manifestly erroneous; and 
we do not find it to be manifestly erroneous, but we think the 
decision was sound, and therefore gladly follow it. 
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9. Now, it is further said by the Mayor: “I am justified in 
refusing to sign this contract because, having investigated the situa- 
tion, I am satisfied that the price agreed upon to be paid is exorbitant 
and unconscionable; and I feel that, having so ascertained, if | 
signed this contract, I would be guilty at least of a moral fraud.” 

In that assertion it seems to us that the Mayor has failed to 
perceive his status in the governmental machinery of Bayonne. The 
people of Bayonne have committed these questions, under the statute, 
to the Board of Commissioners, and that is one of the questions they 
pass upon in determining the wisdom of adopting an ordinance or 
entering into a contract; and the individual opinion of one member 
of the Board, whether he be Mayor, or Commissioner of Public 
Works, or of Parks, or what not, cannot override the judgment of 
all his brethren. It has not been in this country and it is not to-day 
the law that a minority of twenty per cent. can over-rule the con- 
clusions of a majority of eighty per cent.; and that is what the 
Mayor is attempting to do in this case. He has set up his own 
individual judgment against that of all his brethren, saying: “I do 
not agree with you as to that price, and think it is unconscionable, 
and therefore I won’t sign the contract.” Speaking for myself, | 
would think that when a man is put in a position of that kind, that 
he has a choice of doing one of two things; first, signing the contract 
(and I am saying this without conference with my brethren of the 
Court), or second, resigning. But I can not see any justification in 
a member of the Board, against the protest of all his associates, refus- 
ing to do a thing that the law requires him to do, because of a ques- 
tion of conscience. I might just as well sit here in a capital case, 
and after the jury had rendered a verdict of murder in the first degree, 
without a recommendation, refuse to pronounce the death sentence 
upon a prisoner, upon the theory that I thought it was immoral and 
unjust. My remedy is just as I have suggested. No man is bound 
to do a thing that he thinks is wrong. On the other hand, no man 
can set up his individual judgment as to the right or wrong of a thing 
as a justification for his refusal to obey the law as it is written. 

I think we have covered the entire ground of the argument, 
except one point, which is that we do not think that this ordinance 
or the contract contained in the ordinance comes within the con- 
demnation of the constitutional provision sought to be invoked by 
Mayor Vickers. 

The conclusion of the Court can be stated in a single sentence: 
That a peremptory writ of mandamus should be taken in this case. 





That a labor union may be enjoined from interfering with per- 
formance of existing contracts by calling a strike to force an employer 
to unionize his labor, and from placing his name on a black list which 
will hamper him in securing the help necessary to such performance, 
is held in W. A. Snow Iron Works v. Chadwick, L. R. A. 1917F, 755. 
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IN Re WILL OF BALL. 


(Morris Co. Orphans’ Court, Feb, 18, 1916) 
Will— Execution—Place of Testatriz’s Signature— Revocation—Codicil. 


In the matter of the probate of a certain paper writing purporting 
to be the last will and testament of Minnie A. Ball, deceased. 

Mr. Walter G. Bradley, Proctor and of Counsel for Petitioner, 
Sadie M. Griffith, a sister of deceased. 


(MEMORANDUM) 


SALMON, J.: There are two difficulties presented in the proof 
produced on hearing the application of proponent for the probate of 
the paper writing in question. The first is as to the execution of the 
paper, and the second as to whether or not a certain provision of the 
will has been cancelled by the deceased, and, if so, the effect of such 


cancellation upon the supposed will, providing the latter is to be 
admitted to probate. 


The difficulty as to the execution is not respecting the fact of 
the signing of the paper, for that appears to be satisfactorily shown, 
but is specifically concerned with the question of the legality of the 
signing of the name of the testatrix at the particular place where 
it appears on the paper, which signature as such at said particular 
place and there only upon the paper appears to have been placed 
thereon in the presence of the two witnesses, although the whole 
writing apparently was made by the deceased in their presence, and 
under the evident understanding, as indicated by statements of the 
deceased, that the paper was intended for her last will and testament. 

The paper is holographic, and it is satisfactorily shown that 
the name of decedent was written by her in three places upon the 
paper; however, the proof is only satisfactory as to the writing of her 
name by decedent in the presence of the two witnesses on what 
would appear to be the endorsement upon the paper, that is upon 
the back thereof, opposite the printed words, “The last will and testa- 
ment of.” 

There is no testimonium clause to the will, and, following the 
body of the original writing, there appears to be a provision to the 
purport of a codicil, it being so marked by the word “Codicil.” How- 
ever, there is no proof as to the execution of the supposed codicil, 
and the space upon the paper between it and the attestation clause, 
Opposite which the witnesses have signed, is about fifteen inches, 
which is entirely blank. The name of decedent, which the proof 
shows was placed upon the paper in the presence of the two witnesses, 
is directly on the back of the sheet upon which the attestation clause 
and the witnesses’ signatures appear. 

Sufficient answer, however, to the question whether or not the 
paper has been legally signed may be found in the case, In re Phelan’s 
Estate, 82 Equity 316, 87 Atl. 625, in which among other things it 
isheld: “It must be signed, but the signature may be at the begin- 
ting, middle, or end, or on the side. If the testator writes his name 
Mm, On, or under the testament, with the intention thereby to make 
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that name his signature, even if expressed in the third person, and 
the witnesses see him write it, and it is duly executed in other 
respects, the testament is valid.” 

The remaining question of whether an obliteration of part of a 
will is only a revocation pro tanto (for so much), must be tested by 
the intention, if any, of the testator, as it may have been expressed 
by him; that is, the act of cancellation or obliteration must have 
been done “animo revocandi” (with intention to revoke). In this case, 
it is found from the testimony that decedent expressed her intention 
to revoke the portion of the will through which penmarks were drawn, 
and that decedent herself accordingly drew the penmarks in question, 
with the resulting effect of cancelling so much of the provisions of 
the will as the said marks appear through and upon. Ample authority 
may be found for this doctrine in the following cases: In re Frothing- 
ham’s Will, 76 Equity 331, 74 Atlantic 471; Hilyard v. Wood, 71 
Equity 214, 63 Atlantic 7; In re Kirkpatrick, 22 Equity 463. 

While the proof in the case at bar is not strong respecting the 
circumstances under which the will was executed, at the same time 
it is sufficiently full and of such general character as to warrant the 
conclusion that the will was executed according to the requirements 
of the statute, and comes within the principles of the cases referred 
to hereinabove. 

The portion of the will marked “codicil” should not be probated 
as part of the will, for the reason that no witnesses were present 
at the signing or execution of the same. 

The provision through which the lines were drawn should be 
ignored in the probate of the paper, and the remainder of the writing, 
including the endorsement thereon, consisting of the printed words, 
“The last will and testament of,” and the signature “Minnie A. Ball,” 
opposite thereof, should be admitted to probate as the last will and 
testament of the said Minnie A. Ball, and a decree prepared in accord- 
ance with this memorandum will be signed admitting said paper to 
probate as the last will and testament of the said Minnie A. Ball, 
deceased. 





IN Re WILL OF MITCHELL. 


(Morris Co. Orphans’ Court, June 25, 1917.) 
Will—Execution—— When Witness Should Sign as Per Statute. 


In the matter of the application for probate of a certain papef 
writing purporting to be the last will and testament of John M. 


Mitchell, deceased. 
Mr. Guy Minturn, Proctor for Proponent. 


SALMON, J.: The evidence taken upon the hearing conclu- 
sively shows that the deceased signed his name to the writing in 
question after the supposed witnesses had subscribed their several 
names upon the paper. This immediately brings up the question 
whether the paper writing has been executed with all the required 
formalities necessary for making a last will and testament. The 
statute provides in substance as follows: 
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First. That all wills shall be in writing; 

Second. Signed by the testator, which signature shall be made 
by the testator, or the making thereof acknowledged by him; 

Third. And such writing declared to be his last will, in presence 
of two witnesses present at the same time; 

Fourth. Who (said witnesses) shall subscribe their names 
thereto, as witnesses, in the presence of the testator. (24th Sec. of 
Wills Act, 4 C. S. 5867). 

The question that presents itself is, first, as to whether the 
statute provides for the particular order in which the several acts 
must be performed; and, if so, secondly, whether such order has 
been observed in this case. 

Probably the controlling authority is found in the case of Fannie 
E. Lacey et al. v. Harriet M. Dobbs, 63 Equity 325, wherein it is 
stated, referring to the statute in question, namely, section 24, that: 

“The grammatical sense of this enactment is that the entire 
testamentary act is to be attested by two witnesses, by the subscrip- 
tion of their names. They are to subscribe ‘as witnesses,’ i. e., as those 
who know (Saxon, Witan) what was said and done. They cannot 
know before the fact.” And it is further said therein, that: 

“The testator may declare the ‘writing’ to be his will before or 
after or contemporaneously with the making or acknowledging of 
the signature, but attestation is a different matter.” 

The Court also quotes from the New York case of Vaughn v. 
Burford, as follows: 

“The attestation by witnesses is of a past transaction—it is so 
in its nature, and so in the ordering, and, I think, the meaning of the 
statute,” and announces the following conclusion, that; “under our 
statute it is essential to validity that everything required to be done 
by the testator shall precede, in point of time, the subscription of 
testamentary witnesses.” See also Bioren v. Nesler, et al., (Court of 
Errors and Appeals, 1910), 78 Atl. 201; in re Mannion’s Estate, 1915, 
9 Atl. 988; in re Will of Skellenger, 39 N. J. Law Journal 237. 

Applying the rule thus stated to the facts of the case at bar, 
it becomes necessary to decide that the paper writing proposed for 
probate has not been duly executed according to law and therefore 
its probate must be denied. 





IN Re ESTATE OF MANSELL. 


(Morris Co. Orphans’ Court April 7, 1916). 
Final Settlement of Estate— Accounting-- Attorney’s Bills—Insurai.ce— Tombstone, Etc. 
_ Inthe matter of the final account of J. Herbert Dawson, admin- 
istrator of William F. Mansell, deceased. 

Mr. Clarence Sackett, Proctor for Exceptants, Josephus Norton, 
Frank Norton, Frank M. Saunders, Norman Mansell, Hudson Man- 
sell, Fannie Baird and Josephus F. Norton. 

Mr. Frank H. Pierce, Proctor for Accountant. 


SALMON, J. [on the exceptions not withdrawn]: Exception 3. 
his exception concerns attorney’s bill for professional services 
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alleged to have been rendered intestate in his lifetime, the sole point 
involved being, presumably, whether the charge made was reason- 
able under the circumstances. The services were apparently per- 
formed on five several dates, and concerned three different proposi- 
tions, one of which was the will of the deceased, its preparation and 
execution; another was withdrawing funds for the deceased from 
his New York City bank account; and another was consultation and 
counsel to deceased during the period of his last sickness in the hos- 
pital, at Paterson. The Court is of the opinion that the charge made 
for the several items was fair and reasonable, and therefore properly 
paid by the accountant. Exception 3 is disallowed. 

Exception 4. This exception has to do with the payment of two 
bills for insurance premiums, and also with the payment of two tax 
bills, one for the year 1914, and one for the year 1915. The decedent 
died on or about October 12, 1914. (This fact does not appear in the 
testimony, but is inferentially gathered from the undertaker’s bill, 
which is a voucher in the accounting). Regarding the bill for insur- 
ance premium, amount $5.65, the Court is of the opinion that the 
exception respecting this bill should be overruled. While there is 
no testimony showing the fact, the bill, upon its face, indicates that 
the debt was incurred “Sept. 3,” presumably of 1914, or prior thereto. 
At all events enough is apparent upon the face of the bill to satisfy 
the Court that the indebtedness was incurred during the lifetime of 
the decedent, the bill being dated subsequent thereto, to wit, April 

2, 1915. As to voucher No. 9, being for insurance premium of $16.9, 
the inference concerning which is that the insurance was written 
July 1, 1915, the situation is different. There was no legal obligation 
upon the administrator, as such, to keep the buildings upon the real 
estate left by the deceased insured against loss by fire. The doctrine 
of the following cases is applicable, namely : 

“An administrator has nothing to do with the real estate of his 
intestate, except to have the same sold through the Orphans’ Court, 
for the payment of debts.” Lake v. Weaver, 86 Atl. 817. Also: 
“Where an executor charged the estate for money paid for repairs 
and insurance premiums on the real estate—Held, that not being 
bound by the will to pay for such repairs and premiums, he could 
not be allowed for them in his account, in the absence of an agree- 
ment, as so much paid to the devisees on account of their interests 
in the personal estate.” Aldridge v. McClelland, 36 Eq. 288 (Aff’d, 
88 Eq. 279). . 

The exception respecting the sum of $16.95 should be sustained, 
and the accountant surcharged with like amount. Respecting voucher 
No. 11, being for taxes for 1914, amount $21.75, paid July 30, 1915, 
and also voucher No. 16, being for taxes of 1915, amount $21.70, paid 
January 11, 1916, the Court is of the opinion that the sum total of these 
two items, namely $43.45, should be surcharged the accountant, 
excepting the sum of $2.23, which appears to be tax upon the personal 
property of the decedent, plus interest, for the year 1914. This was 
proper for the accountant to pay, and for which he should now have 
credit in his account; the remaining item for each year being a tax 
upon real estate valuations. The case of Lake v. Weaver before 
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cited is pertinent here. “An administrator cannot claim an allow- 
ance for taxes paid by him upon his intestate’s land.” Polhemus v. 
Middleton, 37 Eq. 240. 

Exception 6. This exception has to do in large part with attor- 
ney’s “services on accounting in the above entitled matter,” as shown 
by voucher No. 17. It appears to be a charge anticipating services 
likely to be rendered on distribution of the estate. The testimony 
shows that accountant’s attorney conferred with the Surrogate, pre- 
sumably respecting the account here in question. There seems to 
be no warrant in law for the allowance of the charge of $40.00. 

“No allowance will be made for the compensation of the account- 
ant. The administrator’s fees must be presumed to cover his trouble 
and expenditure in making up his account.” Wolfe’s Case, 34 Eq., 
at p. 227. 

“Executors are entitled to the advice and services of counsel and 
attorneys, in matters where it is necessary to invoke their professional 
skill, and to reasonable payments as compensation therefor, but they 
will not be allowed such payments for work that does not require 
that skill, and which they might themselves do.” Hurlbut v. Hutton, 
44 Eq. 302. 

“An executor is not entitled to an allowance for the services of 
counsel in making up his account.” In re Ramsey’s Estate, 66 Atl. 
410. 

Of the bill in question the sum of seventy-five cents appears to 
be a legitimate charge. The accountant should be surcharged with 
the sum of $40, the exception thereto being hereby sustained. It is 
not inopportune to remark, however, that in a case such as this, where 
it appears there are probably twenty-four or more distributees, of 
various degrees of relationship, that a decree of distribution should 
properly be sought, and in such case it may very well be that the 
Court would allow counsel of accountant a moderate fee chargeable 
to the estate to compensate him for services which appear to have 
been contemplated in the charge of forty dollars involved in this 
exception. 

Exception 7. This exception goes to an item in the account 
mentioned as “Amount reserved for monument and foundation, $100.” 
The main difficulty concerning this item is whether or not the monu- 
ment in question has been ordered from the dealer by the adminis- 
trator. In answer to the question, as found on page 48 of the testi- 
mony, namely, “Has that monument been ordered?” the reply stands 
“Yes.” Later in the testimony the accountant disavows binding the 
estate, but seems to qualify this latter situation as follows: By the 
Court: “You have placed no order?” Witness: ‘No written agree- 
ment.” 

There is authority in law for the administrator to erect a tomb- 
stone or monument suitable to the station in life of the deceased, 
and also having regard to the quantum of the estate. The following 
case is enlightening and authority upon this subject: 

“An executor or administrator, if an estate is solvent, is justified 
in erecting a tombstone or monument suitable to the station in life 
and circumstances of the deceased, and reasonable with reference to 
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the means of the estate. Such outlay comes properly within the 
items of funeral expenses.” Griggs v. Veghte, 47 Eq. 179, 19 Atl. 
867. See also Sullivan v. Horner, 41 Eq. 299. 

If the condition be that the accountant has actually placed an 
order for the proposed monument, it may very well be that he has 
pound this estate, and, if so, he should be allowed for a reasonable 
disbursement in this regard. The amount in question appears to be 
not unreasonable. The account may very well be continued for the 
purpose of determining this situation. If the accountant produces a 
voucher for the disbursement, properly made, on or before the first 
Orphans’ Court day of the month next succeeding the filing of this 
memorandum, the exception should be overruled. Failure so to do 
should result in the allowance of the exception and surcharging the 
accountant with the sum of $100. 





SCAVELLI v. DURYEA. 


(Morris Co. Common Pleas, May 18, 1917). 
Partnership— Accounts Between Partners— Where Action Cognizable. 


Case of George Scavelli, Plaintiff-Appellant, v. Fred C. Duryea, 
Defendant-Appellee. On Appeal. On trial without jury, 


Mr. Richard Fitzherbert, Attorney for Plaintiff and Appellant. 
Mr. Charles S. Cooper, Attorney for Defendant and Appellee. 


SALMON, J.: Plaintiff’s evidence tends to show that plaintiff 
and defendant were partners; that a dissolution was had; that a 
division of assets was made; that plaintiff had originally provided a 
larger amount of cash than defendant, but notwithstanding said dis- 
solution and division, there was no agreement reached as to an 
amicable adjustment of the partnership account on a basis certain, 
there being conflict between the parties concerning the larger advance- 
ments made to the common fund by the plaintiff in this suit. 

In the first instance the question of jurisdiction arises, and if 
this question is decided favorably to defendant’s contention, then, of 
course, the merits of the respective claims cannot be reached. 

Is the situation cognizable before a Court of law or is it within 
the province of the Court of Chancery alone to determine the facts 
and relations, namely, in an aetion for accounting and settlement? 
This question is answered by the case of Samuel V. Davis v. Walter 
L. Minch et al, 60 Law 214, where it is held: 

“While partnership accounts remain unsettled, and no balance 
has been struck, though the partnership has been dissolved, no ac- 
tion at law can be maintained by one partner against another, except 
an action of account; nor will an action lie for money had and received 
by the firm or lent to the firm of which the plaintiff was a member, 
for such advance only forms an item in the partnership account.” 

In the early case of Young and Chattin vy. Brick et al, 3 Law 
241, we find the doctrine, that an “action of debt lies not 
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between partners, on an unsettled partnership account.” Also in 
Gulick v. Gulick, 14 Law 578, it is stated that “one partner may 
maintain an action against another partner, if there has been a dis- 
solution of the partnership, a settlement, a balance struck, and an 
express promise to pay.” Again, in Sieghortner vy. Weissenborn, 20 
Equity 172, the Court said: 

“Where one partner has advanced to the firm, by way of loan, 
moneys beyond the capital which he agreed to contribute, he is a 
creditor of the firm to the amount so advanced; and as he has no 
remedy at law, he is entitled to come into equity for relief, and to 
have his loan repaid, and if the firm is insolvent or in failing circum- 
stances, to have a receiver appointed.” 

Applying the principles enunciated in the foregoing cases, the 
conclusion is reached that this Court is without jurisdiction upon the 
facts that may be found involved in the premises, and that the appeal, 
therefore, must be dismissed. 





IN RE RAFTER AND WATERS. 


(Morris Common Pleas, Feb. 4, 1916). 
Wholesale License In Connection with Grocery Store—Selling Outside of Municipality 


In the matter of the application of Frank X. Rafter and Lewis 
A. Waters to sell spirituous, vinous, malt or brewed liquors in the 
borough of Madison. 

Mr. Howard F. Barrett for Applicants. 

Mr. G. Rowland Munroe for Remonstrants. 

SALMON, J.: The remonstrance in this matter brings in ques- 
tion the elements of necessity and public policy involved respecting 
the granting of the license desired. On the hearing held January 21st, 
it was conceded that no charge of illegal selling was made, nor was 
it contended that the business heretofore had been conducted in an 
improper manner. Since the time of hearing some intimation has 
been received to the effect that sales had been made by the applicants 
outside of the municipality for which they were licensed, and also 
that bottling of liquors had been carried on in the place licensed, and 
further that there were as many as three minors connected inci- 
dentally with the business which is carried on in connection with 
a retail grocery store. At the hearing it was admitted by applicants 
that one person about eighteen years old was employed by the firm, 
and it was testified that no other minor was under the employ of 
the firm or associated or connected with its business. 

The Act under which the application is made may be found in 
the Laws of 1889, on page 78 (3 Comp. Stat., p. 2904), and is par. 76. 
Paragraph 90, P. L. 1895, p. 750, as amended P. L. 1908, p. 221 (3 
Comp. Stat., p. 2911), makes provision for bottler’s licenses and 
excepts therefrom any person holding a wholesale license such as 
that for which application is made. 

It is not essential, but perhaps advisable and should be profitable 
ina matter such as this, to know something of the considerations that 
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move the action toward the result reached, and it is in this sense that 
some extended comment is made. 

The policy of the law as presently constituted sanctions the 
granting of licenses under certain restrictions and conditions imposed 
by the statutes of the State. In the inception of the problem there 
are two elements which of necessity must receive primary considera- 
tion. The first is the question whether the person or persons making 
application are proper ones to be vested with the privileges accruing 
from the license. The second is whether the place desired to be 
licensed is suitable and desirable from the view-point of the public 
and with regard to the duties of public officers charged with its 
supervision and control. In this matter there is still another phase 
that requires attention, and that is the public policy involved in 
the distribution of liquor in conjunction with a strictly mercantile 
pursuit. 

Apparently there is no objection to the character of the appli- 
cants, nor is there any insinuation that the reputation of either would 
justify them in being designated in any sense as improper persons 
for consideration, nor is there any objection here respecting the 
premises, its location or its equipment. As before remarked the main 
criticism is aimed at the proposition of necessity and again of the 
desirability of a wholesale license running in connection with the sale 
of groceries and the like. 

So far as the right of a dealer under his license to sell outside 
of the municipality for which he is licensed is concerned, it is entirely 
settled that he has no such right or privilege. The case of State v. 
Kind, et al., 80 Law, p. 176 (77 Atl. 488), is enlightening on this 
subject, but there the question involved the delivery of goods by 
the seller outside the county in which the city was located where 
he held his license. In the case of State v. Brown, 82 Law, p. 164 
(82 Atl. 302), it was held that: “A wholesale liquor licensee, author- 
ized to carry on the liquor business in a city, who accepts and fills 
orders for liquor for persons outside of the city, and who delivers the 
liquor to them from his wagon, is guilty of selling liquor outside 
of the city without a license.” And, “Where a wholesale liquor 
licensee, authorized to sell liquor in a city, filled orders for liquor 
from persons outside of the city, and delivered the liquor to a common 
carrier for delivery to the buyers, and the carrier was the agent of 
the licensee in making the delivery, the licensee was guilty of selling 
liquor outside of the city without a license.” Therefore it is clear 
that no wholesale liquor licensee has the right to make a sale of 
intoxicating liquors, any consummating act of which sale, such as 
delivery for example, shall occur without the limits of the municipality 
for which he is licensed. This unquestionably is the law of this State 
which controls such a situation, and the dealers of this county should 
be made unmistakably aware of it. 

There are in Madison two retail establishments and at present 
one wholesale store, the latter unconnected with any other business. 
The license of the present applicants or their predecessors was granted 
at the January Term of this Court, in the year 1906, and has been 
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renewed continuously since, a period of ten years. The population 
of the borough is more than five thousand people, and it does appear 
convincing that in view of the fact that the Legislature has deemed 
it wise to provide that not more than one retail license should be 
granted to each five hundred people, where the condition exists 
that there is but one to not less than twenty-five hundred people, 
there the condition is well within the bounds of reason. There is no 
statutory limit as to the number of wholesale places that may be 
licensed and where there is a situation as here, and it is proposed 
to continue a condition where there is but one place of a wholesale 
nature to at least twenty-five hundred people, the situation does not 
call for alarm. 

There is much that is said relative to the wisdom of a license 
for the sale of intoxicating liquors going to a place of business that 
deals in necessities of life, and there is much that has been advanced 
that appears deserving of credit that is favorable to just such a combi- 
nation. It may be properly observed that, whether or not such an 
association of businesses is for the best public interest should be 
left with the legislative branch of our government. Unquestionably 
it is the function of the government to protect the weak against the 
wary, the unscrupulous, the vicious and corrupt, as well as to estab- 
lish by law those policies which shall enure to the benefit of the 
people as a whole. It may very well be that the argument in favor 
of divorcing a business dealing in ordinary commodities from that of . 
a business dealing in intoxicating liquors should receive legislative 
attention, but this Court is of the present opinion, however, that, 
acting as it does as a legislative agent, it should take the state of 
the law as it is found, and leave the change of policy involved in 
this question to the Legislature where it is now thought that func- 
tion properly belongs. 

In passing upon this subject, however, it is well to call attention 
to the fact that where a license such as this is sought to be exercised 
incidental to another business, the Court intends that it shall be 
so exercised as an incident of that business, and that when the condi- 
tion presents itself, as it may or may not in this particular case, 
that the sale of commodities such as groceries, etc., is simply inci- 
dental to the distribution of liquor, in such a situation, as in- 
dicated by advertisement, display or other similar efforts, the 
Court has probably been misled, and, instead of granting a license 
to sell intoxicating liquors incident to another business, thé 
Court should have considered the application on the basis, to all 
intents and purposes, of purely and solely a liquor-dispensing estab- 
lishment. If the liquor branch is the all important feature of the 
business, taken as a whole, then the license should be applied for 
free from the understanding that it was to be merely an incident of 
a commercial enterprise. 

Under all of the circumstances that are presented, from the view- 
point primarily of the public situation obtaining in Madison, it is 
concluded that the parties applicant are fit and proper persons for a 
renewal of their license, that the place suggested is suitable, and 
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that the fair and reasonable circumstances that surround the whole 
matter fully justify the favorable consideration of the proposed license, 
Therefore the license will be granted. 





IN RE BILBY. 


(Morris Common Pleas, Nov. 2, 1914). 
Inns and Taverns—Only Hotel in the Community— Public Interest Therein. 


In the matter of the petition of Samuel H. Bilby, to keep an 
inn or tavern in the Township of Roxbury, known as the Hotel 
DeCamp, situated at Succasunna. 


Mr. Carl V. Vogt for Petitioner. 


Mr. G. Rowland Munroe for Remonstrants. 

SALMON, J.: This is an application for a renewal of a license 
granted the applicant at the October term, 1913, and the remonstrants 
urge several reasons why the application should be refused. 

The discretion of the license granting body should be exercised 
upon at least three fundamental propositions. The first is the fitness 
of the applicant ; the second, the community conditions; and the third, 
the location of the proposed licensed place in the community. 

After an exhaustive hearing in this matter, which was supple- 
mented by investigation on the ground, in the community itself, 
the conclusion is not reached that the applicant, in this case, has 
demonstrated unfitness for being permitted to continue to conduct 
the hotel in question. There are instances recited by witnesses 
which tend to show that upon occasion the applicant was under 
liquor’s influence, but the evidence is too meagre to base upon it a 
conclusion that he, the applicant, is properly characterized as a person 
in whose charge the license applied for would be improperly placed. 

There is a population of upwards of five hundred people in the 
immediate community in which the Hotel DeCamp is situated. It is 
the only hotel in that community, and for a period of three or four 
generations, at least, this hotel has been licensed. It is a business 
asset of the community, and the question of whether it should be 
licensed or not is one which must be viewed from the broader public 
concern, and the applicant, as such, is an incident to the main subject 
matter; but were his unfitness satisfactorily shown, it would be 
cause for immediate refusal of his application. A hotel is a public 
institution. It is well known law that the public has certain and 
well-defined rights respecting a hotel. For instance, it is not optional 
whether an inn keeper shall accommodate an applying patron; he is 
bound so to do. 

The immediate location of the premises seems to be favorable 
and the community, though limited in number, has grown more or 
less about the hotel as a center. 

Finding, as I do, that the tavern is fairly located in the com- 
munity, and that the community is of sufficient number and has 
evinced itself unmistakably in favor of the continuation of the hotel 
in question under license, and finding that the applicant appears 
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favorably regarded, and that his stewardship for the past year has 
been an improvement compared with the conduct of some of those 
before him, and being impressed with the consensus of the com- 
munity’s opinion that the licensed hotel is a public requirement, there 
is proper and sufficient ground for the conclusion that the petition in 
this case should be allowed. 





LAWRENCE vy. PROSSER, EXR. 


(Court of Chancery of N. J., August 19, 1918). 
Will—Gift of Retiduary Estate to Town for Erection of Monument—Its Legality. 


The will of Mrs, Emma H. Dean, after giving certain legacies, 
including a life interest, and directing the conversion of her property 
into cash for investment, provided as follows: 

“After the death of said Luman Warren Lawrence I order and 
direct the said Judson C. Prosser to turn over to the Town of Bucks- 
port, Maine, the balance of said sum, including all interest, accumula- 
tions and additions thereto, less the amount paid during the lifetime 
of the said Luman Warren Lawrence and less the disbursements of 
the said Judson C. Prosser and his commissions for carrying out his 
duties as trustee and executor, as hereinafter mentioned; the said sum 
to be received by the Town of Bucksport, Maine, aforesaid, to be used 
by it for the express purpose of erecting a monument to the memory 
of my brother Luman Warren; the site of said monument and the 
details thereof to be left to the judgment and discretion of the proper 
town authorities.” 

Mr. Scott German, Mr. Frank E. Bradner and Mr. Robert H. 


McCarter, for complainants. 

Mr. Theodore D. Gottlieb and Mr. Hugh B. Reed for Executor. 

Mr. Edward Q. Keasbey, for Town of Bucksport. 

STEVENS, V. C.: This seems to be a very simple case. The 
only question is whether Mrs. Dean could lawfully give her residuary 
estate to the Town of Bucksport, for the erection of a monument to 
the memory of her brother, a prominent citizen of that town. 

First. Could she lawfully give it for that purpose? That she 
could is decided in Detweiler v, Hartman, 37 N. J. Eq. 347. The de- 
cisions are all one way, and the very cases relied upon by complain- 
ants’ counsel (In re Ogden, 55 Atl. 933; In re Fancher, 103 Pacific 
206), assume that the right exists. 

Second. Has the Town of Bucksport capacity to receive the gift 
and apply it as directed? In the recent case of Guild v. Newark, 87 
N. J. Eq. 38, I had occasion to consider the right of the City of Newark 
to accept a gift of land for a park. I came to the conclusion that a 
municipal corporation had, by the common law, without the aid of 
statute, power to take such a devise. ‘Not only,” it was said, “may 
municipal corporations take and hold the property in their own right 
by direct gift, conveyance or devise, but the cases firmly establish the 
principle that such corporations, at least in this country, are capable, 
unless specially restrained, of taking property, real or personal, in 
trust for purposes germane to the objects of the corporation.” 
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When one considers that civilized communities have in all ages 
adorned their ways and parks with memorials of the illustrious dead, 
it is idle to assert that columns and statuary have no proper place in 
them. Whether, without legislative authority, a municipality may or 
may not spend, upon objects of this character, money raised by taxa- 
tion, it is certain that it may take them by gift or bequest. Libby v. 
City of Portland, 105 Maine, 374. 

The Town of Bucksport has not only this common law right; it 
has legislative sanction besides. The Maine statute provides that 
“any city or town may receive money by donation or legacy in trust 
for benevolent, religious or educational purposes; for the erection of 
monuments and for the benefit of public cemeteries and lots therein; 
provided that the city or town lawfully consents.” 

By the laws of this State, therefore, the testatrix has the right to 
make, and by the laws of the State of Maine, Bucksport has the right 
to receive, a gift of this character. 

I will notice briefly some of the objections made to its validity. 
It is said that the choice of the site and the details of the work are 
left to the discretion of the Town, and that this invalidates it, on the 
principle applied in Smith v. Smith, 54 N. J. Eq. 1. It is obvious that 
the discretion here given is not wider than that which, in a gift of this 
kind is generally and necessarily given. If testator directs a house to 
be built for his widow or child, or a portrait to be painted, is the 
direction invalidated because he leaves the details of the work to the 
discretion of the person to whom it is committed ? 

Again, it is said that the bequest is void, because it violates the 
rule against perpetuities. The will directs the money to be applied 
not for maintenance, but for construction and construction only. To 
the case of such a bequest the law of perpetuities can have no applica- 
tion unless the construction be postponed to a period exceeding a life 
or lives in being and twenty-one years. There is a palpable fallacy 
underlying much of complainants’ argument on this head. It is that, 
because a monument is likely to last beyond the legal period, the case 
is one of perpetuity. The same might be said of any structure likely 
to endure. The case of Morristown Trust Company v. Morristown, 
82 N. J. Eq. 521, is appealed to. Testator made a bequest of money 
for the bronze and granite base of a flag staff in a public park. Howell, 
V. C., held that it was void. The case was correctly decided, for the 
base was to be built with the consent of the trustees of the park, and 
this consent was refused. That was the main ground of decision. The 
statement, no doubt inadvertently made, that the gift infringed upon 
the rule against perpetuities, was obviously erroneous, if the structure 
was to be completed and handed over within the legal time. 

A considerable part of the argument was devoted to the question 
of the meaning of the word “monument.” Does it mean a shaft, or a 
statue, or does it mean a building like a library or town hall, that 
would come within the definition of a charity? In the view I have 
taken the question is not now material. Whether testatrix intended 
a charity or not, her gift was to have its full effect within the legal 
period, and so, in either aspect is valid. 
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A DIVORCE CASE RULING. 


A ruling was recently made b 
Advisory Master Oliphant in a di- 
vorce case in which no answer 
was filed by the defendant. He 
ruled that the affidavit required 
by the Soldiers’ and Sailors’ Civil 
Rights Act must be filed before 
order of reference can be had. In 
a letter to the President of the 
Bergen Co. Bar Association the 
Advisory Master states his rea- 
sons for this ruling, which are as 
follows: 

“An order of reference is not a 
judgment within the meaning of 
the Act. It is, nevertheless, a con- 
venient time, when the order of 
reference is made, to file the affi- 
davit required by Art. 11, sec. 4, 
p. 294 of the Act. Then solicitor 


appointed to represent defendant 
(if defendant is in the service) 
then gets opportunity to learn the 
case by attending the hearings be- 
fore the Master and is thereby 


better enabled to determine 
whether he should file an answer. 
He might have much difficulty 
otherwise in learning the needs of 
defendant. If the affidavit filed 
under said section is that peti- 
tioner is unable to determine 
whether or not defendant is in 
military service, then the ques- 
tion is made a further subject of 
reference to the Master: for the 
Court must have some basis for 
determining, as required by the 
Act, whether the judgment (de- 
cree) should be entered. Solicitor 
for petitioner then can compel de- 
fendant’s relatives or others likely 
to be informed, within the juris- 
diction, to testify, or he can put 
before the Master any result of 
searches referred to in sec. 15 of 
the Act. If the affidavit is not filed 


until the case is ready for decree 
nisi, it must be delayed until ref- 
erence and report thereon. The 
reference to the Master ought to 
bring information down to the 
time of the report of the Master, 
which is the time for entering de- 
cree nisi.” 





CHANGING GERMAN NAMES. 


Various persons having dis- 
tinctly German sur-names are 
now soliciting the courts to 
change such names to something 
less German. In Passaic county 
we notice the following proposi- 
tions: 

Rev. C. E. Steinheiser, pastor 
of the Totowa Presbyterian 
church, desired to change his 
name to C. E. Stoneton. His an- 
cestry had been American for 
three generations, and he had con- 
cluded that German names have 
been “for the past four years uni- 
versally connected with all that is 
base and degrading. Bloodshed 
and ruthlessness have been its at- 
tendants.” Hence his desire for 
change. 

Mr. Edward Zimlinghaus, of 
Paterson, a soldier in the U. S. 
Army, desired that his name be- 
come Edward Bryce Bell. 

Mr. Ralph Rosenheim, a native 
American and a wealthy silk man- 
ufacturer of Paterson, proposed 
that he become Ralph Ross. He 
stated he is “inspired with the 
conviction that for generations to 
come a stigma will attach to 
everything German.” He recently 
led the Red Cross drive in Pater- 
son and has raised thousands of 
dollars to help Belgium and 
French orphans. 
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BERGEN CO. BAR ASSOCIATION. 


Among the recent business mat- 
ters transacted by the Bergen Co. 
Bar Association were the follow- 
ing: 

Messrs. William M. Seufert, 
Clarence Mabie, Cook Conkling, 
Guy L. Fake and John B. Zabris- 
kie were appointed a committee 
to devise a plan to conserve the 
practice of the members of the 
Bar Association who have been, 
or may be, called into the United 
States service. 

President Wright was request- 
ed to place before the Supreme 
Court a recommendation by the 
Association that a rule be pro- 
mulgated to regulate the practice 
in all cases where a party, or nec- 
essary witness, is in the United 
States service; so that the prac- 
tice in such cases might be uni- 
form throughout the State. 

New By-laws were proposed, 
which have probably been acted 
upon before this item will appear 
in print. 





SOME STATE NOTES. 


Mr. Irving W. Teeple, of New- 


ark, with offices in the Essex 
Building and also in the Wool- 
worth Building in New York 
City, has entered the Y. M. C. A. 
work for service overseas, and is 
in the Springfield, Mass., Train- 
ing School to become ready. He 
was admitted to the New York 
Bar in 1895 and to the New Jer- 
sey Bar in 1907. 

The League of New Jersey Mu- 
nicipalities incurred expenses to 
the amount of $28,797.68 in its 
contest before the Public Utilities 
Board of the State against the 
first application of the Public 
Service Railway Co. for increased 
fares. For legal fees and expenses 
$11,875 were paid, and for expert 
fees $11,500.53. 
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ABOUT LAWYERS RIEFS. 


The Court of Errors and Ap- 
peals and the Supreme Court have 
joined in a request to members of 
the Bar to co-operate in the con- 
servation of paper by printing 
just as little in legal cases as pos- 
sible, and that with only enough 
margin to permit of binding, not- 
withstanding rules of the Court 
requiring a wide margin. 

“Covers for records and briefs 
should be omitted, and as much 
matter as possible, with the use of 
such type as is now commonly 
used, should be printed on a page. 
Attention is called to the fact that 
only points on which counsel 
mean to rely, together with cita- 
tion of authorities, are required 
by the rules to be printed. Any 
additional argument that counsel 
desire to print should be made as 
concise as possible. Quotations 
should be limited to what are nec- 
essary and a multiplicity of quo- 
tations should be avoided. 

“Colloquies between Court and 
counsel at the trial should ordi- 
narily not be printed, and in no 
event should more of the colloquy 
be printed than suffices to show 
that the point made by counsel 
was presented to the Court.” 





MR. CHOATE’S ENDURANCE TOAST 


The following is given as one of 
the after-dinner utterances of the 
late Mr. Joseph H. Choate, it be- 
ing in response to a toast deliv- 
ered at one of the meetings of the 
New England Society: 

“Woman, the better half of the 
Yankee world, at whose tender 
summons even the stern Pilgrims 
were ever ready to spring to arms 
and without whose aid they could 
never have achieved the historic 
title of the Pilgrim Fathers. The 
Pilgrim Mothers were more de- 
voted martyrs than the Pilgrim 
Fathers, because they not only 
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endured all the hardships the Pil- 
grim Fathers endured, but they 
had to endure the Pilgrim Fathers 
as well.” 





OBITUARIES. 
Mr. CHaries H. Harrsuornc. 


Mr. Charles Hopkins Harts- 
horne, head of the law firm of 
Hartshorne, Insley & Vreeland, 
of 239 Washington street, Jersey 
City, died on Aug. 26 at his home, 
87 Warren Place, Montclair. 
Death was caused by endarteritis, 
with which he had been more or 
less ill for a year, and during 
which period he had retired from 
active practice. 

Mr. Hartshorne was born in 
Jersey City Nov. 22, 1851, being 
the son of Samuel H. and Eliza- 
beth V. Hartshorne. Consider- 


able of his early life was spent in 


Monmouth county, where his 
family belonged, although his 
father had business in the South, 
in Alabama, and was there much 
of the time. He read law with 
Mr. Peter Bentley, Sr., of Jersey 
City, and was admitted as an at- 
torney at the November Term, 
1872, and as counselor three years 
later. To accomplish his admis- 
sion to the Bar was not made 
easy for him by the usual first- 
class public school or college edu- 
cation, which many young law- 
yers have had the advantage to 
possess, for a friend writes to the 
Journal of him: “His career is 
rather remarkable from the fact 
that he spent very little time at 
school. His parents were people 
of education, and he received ele- 
mentary education at their hands, 
but circumstances caused several 
changes in residence so that ex- 
tended time at school was not fea- 
sible. He never attended either 
High School, College, or Law 
School, but through his own ef- 
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forts and determination acquired 
an education which many a Uni- 
versity man might envy.” 

Early in his professional life he 
became a partner with his cousin, 
Mr. Peter Bentley, Jr., under the 
firm name of Bentley & Harts- 
horne, with offices in Jersey City. 
This partnership continued for a 
number of years, until Mr. Harts- 
horne had to withdraw and go 
South for his health, where he en- 
gaged in lumbering for a number 
of years. As a matter of fact he 
was never a man of rugged con- 
stitution, and his indefatigable 
work in his profession and public 
matters tended to break down his 
health, and frequently he was 
compelled to give up business and 
engage in outdoor work to recup- 
erate. 

On his return from the South 
he associated himself in practice 
with Mr. Earle Insley, and, 
later, the firm of Hartshorne, Ins- 
ley & Leake was formed, which 
lasted for about eighteen years, 
and in the beginning of the pres- 
ent year was changed to Harts- 
horne, Insley & Vreeland, be- 
cause of Mr. Leake’s withdrawal. 

Mr. Hartshorne was keenly in- 
terested in the simplification and 
improvement of Law and Chan- 
cery practice. When health per- 
mitted, he was almost constantly 
agitating this question. He served 
on many committees, and wrote 
numerous articles for the press 
advocating changes. It was many 
years before this missionary work 
showed practical results, but fin- 
ally the improved Practice Act 
was passed, and this was largely 
his work. He wrote a small book 
entitled “Courts and Procedure in 
England and New Jersey,” and 
was also the author of Harts- 
horne’s “Index-Digest.” He was 
also largely instrumental in the 
passing of the Chancery Act in 
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1915, which, it is admitted, im- 
proves and simplifies the practice. 
It is said he was frequently con- 
sulted with by the present Chan- 
cellor as to the improvement of 
Chancery practice and the prepa- 
ration of the Chancery Rules pro- 
mulgated after the passing of 
the Chancery Act of 1915. 

He was for a number of years, 
and up to the time of his final 
sickness, a lecturer on New Jer- 
sey law in the New York Law 
School, and Chairman of the 
Board of Bar Examiners of New 
Jersey, a most important and use- 
ful field of hard labor. 

Mr. Hartshorne was for a time 
a member of the Council of Mont- 
clair. He was also Montclair 
Town Attorney for a time, until 
his retirement. He was a mem- 
ber of St. Luke’s’ Episcopal 


Church of Montclair, Montclair 
Golf Club, Montclair Club, and 
Outlook Club. He is survived by 
his wife and a brother, Hugh 
Hartshorne. 

The loss of such a man to the 


Bar of this State is great. It will 
be a long time before that loss is 
likely to be even partly supplied. 


Mr. Freperick G. Burnyam. 


Mr. Frederick Gordon Burn- 
ham, of Morristown, died on Aug. 
7, suddenly, but from the infirmi- 
ties of age, at his residence on 
Ridgewood Hill, that place. He 


was &7 years of age, and one of* 


the oldest practitioners at the Bar 
of the State. Hon. Bennet Van- 
Syckel, of Trenton, was admitted 
in New Jersey four years earlier 
than Mr. Burnham in New York, 
but is only one year Mr. Burn- 
ham’s senior. 

Mr. Burnham was born in New 
York City June 29, 1831, his 
father being Gordon Burnham, 
who was a large wholesale mer- 
chant in New York City until 
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1840, when he and his family re- 
moved to Morristown. His moth- 
er was Marcia Condict, daughter 
of Judge Silas Condict, of Morris 
county. The son graduated from 
New York University in 1851, 
when he entered upon law studies 
with the firm of Barney, Humph- 
rey & Butler, and in 1858-4 at- 
tended the Harvard Law School. 
He was admitted to the New 
York Bar in 1853 and practiced in 
that city until 1864. In 1858 he 
became a partner of John Van 
Buren, once Attorney-General of 
New York. He was admitted to 
the New Jersey Bar as attorney 
at the February Term, 1868, and 
as counselor in June, 1871. Then 
he established an office in New- 
ark, and was the counsel for New 
Jersey for the Mutual Life Insur- 
ance Company. He also served 
as general counsel for the Board 
of Church Erection of the Presby- 
terian Church and also acted as 
counsel for other charitable and 
religious organizations. 

In 1886 Mr. Burnham estab- 
lished the industrial farm, first 
known as the Burnham Industrial 
Farm, located at Canaan Four 
Corners, N. Y. He gave a thou- 
sand acres of land to this school, 
and continued his interest there 
until his death. He was a trustee 
of the Italian Mission in Morris- 
town, carrying out the wishes of 
his friend, James S. Stearns, until 
this property was taken over by 
the Neighborhood House Associ- 
ation. For many years he was an 
elder of the South Street Presby- 
terian Church. His gifts to char- 
ities were many and liberal. 

Mr. Burnham married, in 1859, 
Catherine Hilliard, who died 
about a year ago. He is survived 
by a daughter, Mrs. Anna W., 
wife of Mr. Samuel T. Carter, a 
New York lawyer residing at 
Plainfield. 





